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The Mutual Construction of Gender and Race
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As we look at. .. patterns of oppression, we may come to learn,
finally and most importantly, that all forms of subordination are
interlocking and mutually reinforcing.l

* Professor of Law, St. John’s University School of Law. A.B., Brown University; J.D.,
Yale Law School. I thank The Journal of Gender, Race & Justice for inviting me to participate in the
symposium entitled A Critical Legal Perspective on Entertainment: Sports, Sex, ldentity, which
inspired me to explore the parallels between sex tourism and sexual harassment. I owe special thanks
for the support provided by the Equal Employment Opportunity Commission and its outstanding
representatives including William Tamayo, David Greenberg and Pierrette Hickey. My participation
in the St. John’s University School of Law Workshop on Law and Statistics, along with the Cornell
Law School Feminism and Legal Theory Project Fall 2000 Workshop, has facilitated my work on
this Article. But none of this would have been possible without the incredible generosity of Professor
Jack Williams, who not only provided me with an appreciation for statistics unparalleled in all my
years of “fancy schooling,” but also revealed the magic and limitation of numbers. The following
kind souls helped me make sense of the numbers by reading an earlier draft of this Article: Neil
Gotanda, Catharine MacKinnon, Brian Z. Tamanaha, John Valery White, and of course, James Q.
Walker accompanied by the loveable distraction of Alesandro Q. Walker. Holly Giordano, Sara Jane
Haubert, Mark Murphy, Nili Schipper, Dianne Woodburn and especially Franklyn Arthur all
provided excellent research assistance.

1. Mari J. Matsuda, Beside My Sister, Facing the Enemy: Legal Theory Out of Coalition,
43 StaN. L. REv. 1183, 1189 (1991).
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1. INTRODUCTION

For a number of years, commentators have proffered anecdotal
evidence to suggest that women of color figure prominently as sexual
harassment plaintiffs.2 Until recently, a systematic statistical analysis of
women’s experiences of sexual harassment by race was largely unavailable.
For the first time, this Article comprehensively analyzes Equal Employment
Opportunity Commission (EEQOC) sexual harassment charge statistics, by
looking at data from the last seven years along with Lexis-Nexis and
Westlaw electronic reports of sexual harassment complaints for the last
twenty years. What immediately becomes apparent in this statistical analysis
of sexual harassment charges in the United States is the overrepresentation
of women of color and the “under-representation™ of White women in the
charging parties when compared with their demographic presence in the
female labor force.* Although a number of factors may very well be causally
connected to the disproportionate patterns in female sexual harassment filing
statistics by race, primary amongst the causal factors is the powerful
influence of racialized gender stereotypes. Yet, sexual harassers rarely
articulate the race-based nature of their conduct and may not even be
conscious of it.> Therefore, this Article draws upon the similar but more
racially explicit context of sex tourism to explicate the race-based motives of
sexual harassers.®

2. See CATHARINE A. MACKINNON, SEXUAL HARASSMENT OF WORKING WOMEN: A
CASE OF SEX DISCRIMINATION 53 (1979) (describing Black women as “most vulnerable to sexual
harassment, both because of the image of black women as the most sexually accessible and because
they are the most economically at risk™).

3. My use of the term “under-representation” in the presentation of the racially
comparative statistical data is not meant to suggest that White women should be victimized with
greater frequency, but solely to depict the ways in which the sexual harassment statistics indicate
significantly distinctive patterns for White and non-White women.

4. See infra apps. I-V. The statistical data analyzed in this Article contrasts White women
and women of color as an aggregate for two reasons. First, the EEOC data collection only presents
statistics for White, Black and “Other Race” women, in which Latinas, Native Americans and Asian
Pacific women are collapsed. Telephone Interview with Pierrette Hickey, Director of the Charge
Data System Division, EEOC Office of Communications (June 6, 2000). Beyond the pragmatic
constraints of not having disaggregated data available for “Other Race” women, a comparative
analysis of the ways in which racial stereotypes are used to sexualize women of color as a collective
and to imbue their sexualization as an inherently interchangeable commodity, supports the binary
comparisons of White women with the collective of women of color. These binary comparisons are
not made for the purpose of collapsing the particular experiences of various racial minority groups,
but rather for the purpose of illustrating their common oppression.

5. See Charles R. Lawrence HI, The Id, the Ego, and Equal Protection: Reckoning with
Unconscious Racism, 39 STAN. L. REv. 317, 318 (1987) (discussing the prevalence of unconscious
racism in society).

6. Sex tourism generally refers to the dynamic of traveling to other countries for the
purpose of having sexual relations with exotic natives in exchange for money, luxury items, clothing
or plane tickets. Kamala Kempadoo, Continuities and Change: Five Centuries of Prostitution in the
Caribbean, in SUN, SEX, AND GOLD: TOURISM AND SEX WORK IN THE CARIBBEAN 3, 4 (Kamala
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A comparison of racialized sexual harassment in the United States with
international sex tourism reveals a parallel dynamic of racial disparity. An
analysis of global sex tourism demonstrates that sex tourists
disproportionately target women of color because of the lure of racialized
gender stereotypes. Similarly, sexual harassers statistically appear to
disproportionately victimize women of color as compared to their
representation in the labor force. The comparison suggests a similar
operation of racialized gender stereotypes that conceptually distinguish
“pure” White women from “wanton” women of color. This is a distinction
described by Beverly Balos and Mary Louise Fellows in a recent law review
article as the “prostitution paradigm.”7 This Article applies Balos’ and
Fellow’s prostitution paradigm to the (hetero)sexual harassment® context in
order to elucidate the rationale for the seeming racial disparity in rates of
sexual harassment.

Part II of this Article examines the empirical evidence that suggests that
women of color are disproportionately targeted as victims of sexual
harassment in the United States and concludes that the depiction of women
of color as prostitutes and as inherently wanton is instrumental to the
construction of both gender and race. Part III discusses how the prostitution
paradigm is an evident causal factor in the racial disparity of sexual
harassment. I examine the parallels between sexual harassment and sex
tourism to demonstrate the role of race in the subjugation of all women
through the prostitution paradigm. Part IV elaborates on how the statistical
analysis of sexual harassment complaints demonstrates the mutual
construction of gender and race. I conclude the Article by exploring the
multidimensionality of race and gender in the continued evolution of sexual
harassment jurisprudence.

I1. RACIAL DISPARITY OF SEXUAL HARASSMENT

In a study of 1992 EEOC sexual harassment statistics, the Center for
Women in Government at the University of Albany reported that Black
women complainants accounted for 14.4% of sexual harassment charges,
women of other races (not specified) accounted for 14.7% of sexual
harassment charges and White women accounted for 61.9%. Although

Kempadoo ed., 1999).

7. Beverly Balos & Mary Louise Fellows, A Matter of Prostitution: Becoming
Respectable, 74 N.Y.U. L. Rev. 1220, 1227 (1999) (arguing that “prostitution functions as a
paradigm for degeneracy” and “as a practice of inequality” in order to maintain the distinction
between pure and wanton women).

8. Although this Article focuses upon the experience of heterosexual women because
statistically they are the overwhelming targets of sexual harassment, the racial analysis of the data
implicates a more expansive construction of gender that is of significance to all targets of sexual
harassment. See infra Part L

9. Cost of Sexual Harassment to Employers Up Sharply: More Employees are Bringing
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White women complainants accounted for the vast majority of EEOC sexual
harassment charges, in racially comparative terms, White women are
underrepresented as complainants. Specifically, White women accounted for
only 61.9% of the sexual harassment charges in 1992, even though they
made up 84.8% of all women employed in the civilian labor force in that
same year.'® Furthermore, the data indicates an overrepresentation of women
of color as complainants in comparison to their representation in the female
labor force. Black women, at the time the studied statistics were gathered,
made up only 11.5% of all women employed in the civilian labor force and
yet they accounted for 14.4% of the sexual harassment charges.“ Other
women of color only made up 3.7% of women employed in the civilian
labor force but accounted for 14.7% of the sexual harassment charges.12
Particularly troubling is the fact that the 1992 EEOC data were not an
aberration.

A. The Statistical Data

My own analysis of EEOC sexual harassment charge statistics from
1992 through 1999 indicates that the race-based disparity in filing charges is
a pattern among women who filed EEOC charges." Similarly, after
surveying federal court cases from the First through Sixth Circuits
containing sexual harassment allegations through summer 2000,"* I
discovered that since the inception of the sexual harassment cause of action,
the same racial pattern emerged among female plaintiffs.15

In the United States, the amount of variation between the observed
numbers of sexual harassment charges by race and the expected number of
sexual harassment charges based on racial demographic percentages of the

Charges and Receiving Compensation for Damages, WOMEN PUB. SERVICE (CTR. FOR WOMEN IN
Gov’T, UNIV. OF ALBANY, ALBANY, N.Y.), Spring 1994 [hereinafter Cost of Sexual Harassment].
Men of all races account for the remaining 9%. Id.

10.  See BUREAU OF THE CENSUS, U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF
THE UNITED STATES: 1993, at 409 (listing total female employment in 1992 at 45,381,000 and the
White female employment at 38,481,000).

11.  Id. (listing the number of Black women who were employed civilians in 1992 as 5231
and the total number of females employed as 45,381).

12.  Compare id. (including women of “other races” in the total number of women
employed), with Cost of Sexual Harassment, supra note 9 (finding women of other races accounted
for 14.7% of the sexual harassment charges).

13.  See infra apps. I-1IL
14.  This information is available on the electronic databases of Lexis-Nexis and Westlaw.

15.  See infra apps. IV-V. I chose to analyze federal sexual harassment complaints
originating in the First though Sixth Circuits because those circuits encompass jurisdictions where
women of color are fairly represented and are thus better indicators of racial patterns in filing
statistics.
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population is considerable for each year of data.'® The Supreme Court has
acknowledged that, as a general rule, for sample sizes larger than thirty, if
the difference between the expected value and the observed value is greater
than two or three standard deviations, then a social scientist would view the
data as not being the result of pure chance."” The average sample size for
each year of EEOC data analyzed in this Article was 13,051.5, and the
average sample size for each circuit of federal cases analyzed was 97."
Appendix II illustrates that the standard deviation for White women ranged
from 71.5 to 84.4 and from 31.5 to 66.7 for women of color. The statistical
probability of such extraordinarily large standard deviations occurring in a
normal distribution is approximately zero."” Therefore, although a number of
factors could plausibly contribute to the racial disparity in sexual harassment
charge statistics, the existence of some correlation between rates of sexual
harassment and race-based decision-making on the part of harassers is
inescapable. What the data suggests, is that sexual harassers target White
women as victims at disproportionately lower rates than women of color.
This conclusion is consistent with some of the few empirical studies to
specifically focus on the influence of race on sexual harassment.”’

Although there is no mechanism to absolutely determine whether the
number of complaints of sexual harassment faithfully reflect the actual rates
of sexual harassment in society,21 the sexual harassment charge statistics

16. It is interesting to note that transnational studies of sexual harassment also suggest a
racial disparity in sexual harassment victimization, See Azy Barak, Cross-Cultural Perspectives on
Sexual Harassment, in SEXUAL HARASSMENT: THEORY, RESEARCH AND TREATMENT 263, 276
(William O’Donohue ed., 1997) (enumerating studies in Zimbabwe, Netherlands, Australia and
South Africa which suggest a higher incidence of sexual harassment among women of color).

17.  See Castaneda v. Partida, 430 U.S. 482, 497 n.17 (1977).
18.  Seeinfra apps. II, IV.

19. See JAY DEVORE & ROXY PECK, STATISTICS: THE EXPLORATION AND ANALYSIS OF
DATA 209, 211 (3d ed. 1997) (explaining how the probability that any standard deviation which
exceeds 3.89 can practically be considered zero because 99% of the time the variance between an
expected value and an observed value is three standard deviations or less, and thus any standard
deviation which exceeds that range is an extreme probability); see also R.A. FISHER, STATISTICAL
METHODS FOR RESEARCH WORKERS 43 (1946) (observing that the frequency of standard deviations
beyond three are exceedingly small).

20,  See, e.g., Constance Thomasina Bails, Female Reactions to Sexual Harassment in the
Workplace and the Impact of Race, at v (1994) (unpublished Ph.D. dissertation, Temple University)
(on file with author) (concluding from a study of 208 civilian female employees at the Philadelphia
Naval Shipyard that “Black females experienced more sexual harassment proportionately than their
counterparts™); Lilia M. Cortina et al., Sexual Harassment and Assault: Chilling the Climate for
Women in Academia, 22 PSYCHOL. WOMEN Q. 419, 428 (1998) (demonstrating how in a study of
1037 female undergraduate and graduate students, Black and Latina women reported the highest
incidence of sexual harassment despite sharing a common definition for sexual harassment across
races).

21.  Any analysis of patterns in the filing of legal complaints will contain a certain amount
of uncertainty because of the inability to know whether each complaint filed is meritorious, and also
how many instances of sexual harassment never resulted in a legal complaint at all. Given the
inevitable potential for both over-inclusion and under-inclusion in estimated rates of sexual
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suggest a general pattern of racial disparity that is highly significant given its
consistency over the years.”” The analysis of charge statistics also has the
advantage of being able to draw upon data generated from one consistent
definition of sexual harassment.” In contrast, social science researchers have
observed widely varying sexual harassment statistics depending on the
definition chosen by the designer of a study.24 Furthermore, the empirical

harassment, this study seeks to highlight those general patterns in the data that are so highly
suggestive of racial disparity that they are both statistically and legally significant. Just as gross
statistical disparities may sometimes constitute prima facie proof of a pattern or practice of
discrimination, statistical disparities in the presumed rates of sexual harassment are highly probative
of the role of race in the incidence of sexual harassment. See Int’l Bd. of Teamsters v. United States,
431 U.S. 324, 339 (1977) (detailing the value of statistics in pattern or practice discrimination suits
under Title VII of the Civil Rights Act of 1964).

22. Data regarding the existence of racial disparity in the increased rates of sexual
harassment complaints after the large scale publicity of the Clarence Thomas confirmation hearing
also lends greater credibility to the presumed parallel between the racial pattern in sexual harassment
charges and the actual dynamics of sexual harassment victimization. From 1992 to 1999 the rate of
increase in sexual harassment charges filed by women of color was 99.3%, while the rate of increase
for White women was only 35.6%. See infra app. II1. In effect, the continued racial disparity in filing
rates suggests that the same racial disparity may exist within the actual societal rates of sexual
harassment. Moreover, the racial disparity demonstrated in the federal cases analyzed is in all
likelihood a conservative depiction of the racial disparity in actual rates of sexual harassment
because of my empirical decision to attribute those cases that did not specify the race of the plaintiff
to the population of White women plaintiffs. I based this decision on the documented tendency that
Whites have to view their Whiteness as invisible and not a race at all. See, e.g., Bonnie Kae Grover,
Growing up White in America?, in CRITICAL WHITE STUDIES: LOOKING BEHIND THE MIRROR 34,
34 (Richard Delgado & Jean Stefancic eds., 1997) (“White is transparent. That’s the point of being
the dominant race. Sure, the whiteness is there, but you never think of it. If you’re white, you never
have to think of it.”). Therefore, my count of cases involving women of color overlooks those cases
in which a woman of color did not think to specify her race and those instances in which the federal
judge did not view a woman of color’s racial classification as salient to the sexual harassment
complaint being litigated. See infra notes 167-68 and accompanying text (discussing the difficulty
women of color have in educating judges about racialized sexual harassment). Given my
conservative approach in the collection of the data, the overrepresentation of women of color in
federal court case filings is especially remarkable. Furthermore, sexual harassment lawyers have
observed that the difficulty judges and juries have in appreciating the permutations and harms of
racialized sexual harassment leads to a predisposition for dismissing the cases on summary
judgement motions. Interview with Minna J. Kotkin, Director, Brooklyn Law School Federal
Litigation Clinic, in Brooklyn, N.Y. (Sept. 11, 2000). Thus, there may very well be a significant
number of women-of-color plaintiffs omitted from my empirical count because of the tendency to
dismiss intersectional claims and because of the vagaries of judicial inclinations to publish their
opinions with commercial electronic publishers like Lexis-Nexis and Westlaw. In short, the racial
disparity is more astounding when one considers all the empirical difficulties with using the Lexis-
Nexis and Westlaw universe of cases, which under-appreciate the actual numbers of cases brought
by women of color.

23.  The EEOC defines sexual harassment generally as unwelcome sexual conduct that is
explicitly or implicitly made a term or condition of employment. 29 C.F.R. § 1604.11(a)(1) (1994).
Quid pro quo sexual harassment occurs when “submission to or rejection of such conduct by an
individual is used as the basis for employment decisions affecting such individual.” 29 C.ER. §
1604.11(a)(2). A hostile work environment sexual harassment claim recognizes that unwelcome
sexual conduct that “unreasonably interfere[s] with an individual’s work performance” or creates an
“intimidating, hostile, or offensive working environment” can constitute sex discrimination as well.
29 C.ER. § 1604.11(a)(3).

24.  Eric J. Sydell & Eileen S. Nelson, Gender and Race Differences in the Perceptions of
Sexual Harassment, 1 J. C. COUNSELING 99, 99 (1998) (citing two studies of workplace sexual
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alternative of solely examining the data from successfully litigated cases
suffers the weakness of grossly underestimating the societal occurrence of
sexual harassment. The mechanism that pushes the majority of legal charges
to settlement before litigation in court is also present in sexual harassment
cases. In addition, the nature of the sexual harassment claim, with its ability
to harm the reputation of the victim herself, works to artificially deflate the
number of sexual harassment cases because it discourages many victims
from filing meritorious charges..25 Many of those victims who do decide to
file a charge are later dissuaded from continuing to pursue their claims.”® In
fact, from 1992 to 1999, 32% to 49% of EEOC sexual harassment charges
were administratively closed without any substantive resolution of the
charge.27 Thus, given the known difficulties of pursuing a sexual harassment
claim, using EEOC charge statistics and federal court sexual harassment
allegations as a rough indicator of the existing patterns of sexual harassment
in society may very well underestimate rather than overestimate the actual
rate of sexual harassment.

B. Early Explanations for the Statistical Pattern

Before 1992, anecdotal evidence existed indicating that women of color
were disproportionately represented among the female population of early
sexual harassment complainants. At the time, Kimberle Crenshaw
conjectured that the racialized nature of sexual harassment women of color

harassment of women, with one study reporting that 21% of women experience this type of
harassment and the other study reporting that 90% of women have that experience).

25.  See Merit Systems Protection Bd., Sexual Harassment in the Federal Workplace:
Trends, Progress, and Continuing Challenges (1995), reprinted in SEXUAL HARASSMENT IN
AMERICA: A DOCUMENTARY HISTORY 24, 24 (Laura W. Stein ed., 1999) (observing that empirical
study of federal employees indicates that sexual harassment victims rarely file formal charges—only
6% of 1994 survey respondents who had been victimized took formal action); see also James E.
Gruber & Michael D. Smith, Women’s Responses to Sexual Harassment: A Multivariate Analysis, 17
BASIC & APPLIED SOC. PSYCHOL. 543, 545 (1995) (discussing reasons why women tend to have
non-assertive responses to sexual harassment),

26.  Patricia A. Gwartney-Gibbs & Denise H. Lach, Sociological Explanations for Failure
to Seek Sexual Harassment Remedies, 9 MEDIATION Q. 365, 372 (1992) (concluding that few
women proceed to formal resolution of the sexual harassment claims they file).

27.  U.S. Equal Employment Opportunity Comm’n, Sexual Harassment Charges: EEOC &
FEPAs Combined: FY 1992-FY 2000, http://www .eeoc.gov/statstharass.html (last modified Jan. 18,
2001); see also U.S. Equal Employment Opportunity Comm’n, Definitions of Terms, http://www.
ecoc.gov/stats/define html (last modified Aug. 11, 1998). The EEOC has defined “administrative
closure” as follows:

Charge closed for administrative reasons, which include: failure to locate charging
party, charging party failed to respond to EEOC communications, charging party
refused to accept full relief, closed due to the outcome of related litigation which
establishes a precedent that makes further processing of the charge futile, charging
party requests withdrawal of a charge without receiving benefits or having resolved the
issue, no statutory jurisdiction.

.
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